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Accretion of Decisions:
A Design Strategy

When we search in the past for answers, we are
admitting that we admire what people in the past have done. Whether we are
searching for building forms or technology, a design process, aesthetic values, or
efficiency in use, climatic response, or site utilization, what we find is the result of
the experience of earlier generations. It is the outcome of societal processes and
rarely a product of individual ingenuity. The question we should ask of that
experience, then, should not be, what in it constitutes good design?, but what were
the circumstances that brought about those good designs that were created?

The percentage of individual property owners in Muslim societies was very
high. In a capitalist society there are proportionally more owners in the population
than in a communist one because properties are owned by corporations, but
Muslim societies show the highest rate of all, because of the principles that govern
ownership in them. In the case of public spaces, for example, there can be almost
as many owners as users. A large number of owners combined with an absence of
regulations resulted in a society that depended on discussion, agreement,
consensus, and convention to regulate its life. This circumstance has helped to
transmit expertise that has been tested and refined over time from builder to
builder and thereby to both create and improve good physical forms.!

The resources of many Muslim countries are not now equal to the needs of their
growing populations. If in 1980, 51 percent of the population of Ankara and 45
percent of the population of Tunis were living in informal settlements,? then a
design approach that concentrates on the artifacts—the end products such as
buildings, ornaments, etc.—without considering the process will not be adequate.
Such design strategies can improve only a small fraction of the built environment.
What makes the situation even worse is that the limited resources of most Muslim
countries are controlled by a small number of decision makers in a political
structure that does not allow people to question its investments. These decision
makers usually try to impress their societies by constructing monumental buildings
and in the process dissipate its wealth. A good example of this is the prestigious
Bustan Palace Hotel in Oman built after the removal of a thousand-year-old fishing
village.3 Limited resources are all spent on a few elaborately designed buildings
that are supposedly inspired by Islamic forms and patterns. The strategy that I am
proposing is to search for design tools that will improve the built environment in
the Muslim world in ways that would make most efficient use of its limited
TESOUrCes.

Muslim countries cannot overcome poverty solely through applications of
natural resources, capital, or infrastructure. The economist E. F. Schumacher
argues that “development does not start with goods; it starts with people and their
education, organization, and discipline.” If the role of the architect is to improve
the level of built form, then he must first come to grips with the term “efficient
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building.” Professionals should learn to built better buildings that consume fewer
resources so that the limited resources available will suffice to provide buildings
that allow society to function. Only when they begin to prosper will Muslim
societies be able to enjoy the luxury of secking an architectural identity or style.

The Prophet said, “There should be neither harming (darar) nor reciprocating
harm (dirar).”’s This tradition was interpreted to mean that one may do anything in
the environment so long as that action causes no harm to others. It was used by
societies to judge the legality of individual actions in the absence of municipal
rules. Any change made was considered on its own merits and judged by referring
to this principle.

In practice, however, jurists have differed as to the exact meaning of this
tradition and consequently on how it should be enforced.s Darar has come to refer
to anything an individual benefits from at the expense of others, for example,
changing property from domestic use to a factory that produces noise or effluent
and will be a nuisance to its neighbors. Dirar refers to a change that is a nuisance
to others and does not materially benefit the acting individual, for example, cutting
a new window that looks out onto a neighbor’s yard.” The tradition has been
interpreted by jurists to mean that the individual has complete freedom of action so
long as others are not harmed. The only acts that are forbidden are those that affect
another’s property, such as knocking or hammering on the neighbor’s wall, or
those that affect the residents of the adjacent property—for example, an intrusion
on a neighbor’s privacy—even if it is not physical. The tradition involves both
physical and moral control.

The freedom of a party to act so long as it does not adversely affect others has
led to the principle of the “right of precedence.” A property can carry the right
adversely to affect the property of others within certain limits. Situations can arise
where, of two adjacent properties, one has the right to affect the other, but not vice
versa. For example, if a window in a person’s house did not overlook a neighbor’s
house when the first house was built, then the owner of a house built subsequently
cannot complain about violation of privacy and have the window sealed. Since the
first person’s act preceded the second person’s, it is the second who has to adjust.?
The phrase hiyazar al-darar, lit. “possessing damage,” means the right of a
property owner to inconvenience his neighbor because its owner preceded others in
some action. Precedent suggests that “possessing damage” is attached to a
property, and not to its owner.

Another well-known principle derived from the Prophet’s tradition is that “if
two damages are concurrent, then the less severe should give way to the greater.”®
The greater damage is the one that prevents a person from doing something on his
property that would greatly benefit him; the lesser damage refers to the objection
by the neighbor over some not-too-severe damage caused by that act.l® Damage
can affect either a property or its users; it can be visual, audible, or olfactory.
Damage to properties can be direct, such as burning things near a neighbor’s wall;
or indirect, such as introducing machinery that causes the neighbor’s house to
vibrate. Aside from visual damage,!! almost any damage against a user or property
in traditional environments was the result of changing the property’s function or of
continuing a damaging situation that already existed.

Cases have been reported where people have increased the height of their
buildings, thereby blocking their neighbors’ windows and cutting off their light
and air. It was ruled that preventing a property owner from adding to his buildings
was a greater damage than the loss of light and air.)? In another case a person
instalied a flour mill in one room of his house. His neighbor objected because of
the noise; the ruling allowed the milling to continue because noise was not
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considered damage severe enough to outweigh the loss of livelihood to the owner.!3

Noise did not constitute damage, according to Muslim jurists, but vibration of a
neighbor’s walls caused by querns or millstones did.1+ Ibn Rushd (the qadi of
Cordova, d. 1126) states that sounds such as those made by blacksmiths, tailors,
and cotton carders (naddafin) in plying their trade should not be forbidden. The
noise was considered less harmful than preventing a person from earning his
living.1s

Muslim jutists considered noxious fumes and smoke to constitute severe
damage.'s In one case the neighbors complained to the judge about the smoke from
barley processing in a mill. When the authorities who were sent to investigate
reported the smoke as severe, the judge ordered the mill to stop.’?

Although an owner could change a property’s function if no harm to others was
involved, 8 the things that constituted “harm” or “damage” varied among jurists.t
Generally, however, it does seem that the risk or threat had to be
considerable—building fires against a neighbor’s wall, for example, would clearly
have constituted damage.20 It also appears that a shift in function would not be
forbidden in toto, but only the noxious aspect of it. 21

If no damage was caused at the time the action was taken, it could not be
stopped, even if the action might cause damage later on—for example, building a
tannery on empty land whose odor would be noxious to inhabitants if the land were
later to become settled. I will call this a “damaging precedent” because the damage
is inevitable. Potential damages such as cutting a window in a wall that might
someday look upon a neighbor’s house is a “damaging act”. “Damaging acts”
could be continued even if they damaged neighbors. Ibn Taymiyya (d. 1328) was
asked to judge a case where the drainspout on the roof of one house was directly
above another’s entrance. Did the owner of the second house have the right to
demand the spout be moved? He answered that the drainspout had been installed
first, and therefore it had the right to remain there.22

Jurists’ opinions vary regarding precedent. When the neighbors complained
about the smoke of a potter’s fire, for example, it was allowed to continue.?* In
another case, a jurist was asked to decide a case where houses in Qairawan had
been turned into tanneries, and then the tanners had moved out. Thirty years later
they tried to move back and use the houses as tanneries again; the neighbors
protested on the grounds that the houses had not had that use for thirty years, but
the jurist said the tanners had the right to move back in.2¢ Some jurists, however,
would not have allowed the precedent to stay in effect so long. Another jurist was
asked to decide a case that involved pounding corn. The activity was forced to
move out of the city because there were houses above; when the owner tried to
come back, the judge said they could not because of the damage the pounding
caused.2s These cases suggest that an owner has the right to damage others, if the
action that causes it preceded their arrival, at least so long as the damage was not
severe. Let us call this right “the right of precedence.”

The damage allowed by precedent can also apparently continue indefinitely into
the future. However, the right of precedence did not result in a dominant
relationship between properties but rather ordered the relationship between
neighbors and created social bonds. In a Tunisian case neighbors fell into a dispute
because a drainage ditch leaked into a neighbor’s well. Because the drain was built
before the well, the well owner had to deal with the damage.?s The right of
precedence also holds regardless of whether the property is individually or
collectively owned. One of the properties abutting a collectively owned cul-de-sac,
but having no access to it, had a disused septic tank in the dead end itself. The
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owner of the septic tank decided to use it again, and the owners could do nothing
about it because the septic tank had preceded the dead-end street.??

An owner can also do something that can cause damage if the other buildings
around him are already causing similar damage. For example, an owner can install
a forge in his building if most of the adjacent properties already have similar
equipment.?s This is the principle that has led similar industries ending up in the
same quarter of the city.

Right of precedence is established by action, not by building. If owner B puts a
door someplace and owner A does not object, then owner B has the right of
precedence; if owner A for some reason decides to object later on, he will lose the
case.? In a narrow, dead-end street two of the three houses were converted into
hotels and the third owner did not object. Gradually the street became so crowded
that the third house was no longer usable as a residence. The owner then did
object, but his protests were overruled since the change had been made so long
ago.30

To determine the time needed to gain the right of precedence, some jurists have
referred to the Prophet’s tradition which says that the one who possesses something
for ten years has the right of precedence if within that period the person lodging
the complaint has not protested. Others take each case individually and use no set
period of time.3! All seem to agree, however, that in cases, such as latrines and
tanneries, where the noxiousness of the damage will increase over time, there is no
right of precedence, regardless of time, unless the owning individual established
the function before the person lodging the complaint was there.?2

These principles make all property owners very aware of their rights. When
neighbors protested after a lime-kiln owner built a second fireplace because it
caused even more smoke, the new fireplace was declared illegal.’s If property
changes hands, and the buyer is not informed of the prior rights of his neighbors,
he still does not have the right of protest, though if the damage is under litigation
when the property changes hands the new owner does have the right to pursue it.
Ibn al-Rami reports a case in which a person bought a house; after he had lived in
it for a while, his neighbor asked permission to enter the house to clean the
drainage ditch which ran under it. The new owner refused on the grounds that he
had not been informed of this right of precedence. They appealed to the judge Ibn
*Abd al-Rafi (d. 1333), who ruled that the neighbor did have the right to clean his
ditch, but that the purchaser had the right to sell the house back to the original
owner and that the original owner had to return the purchase price, which he did.

The right of precedence defined the relationship between owners in terms of a
series of constraints. Each succeeding owner has to deal with all the decisions
made by his predecessors. When a man built a room in the courtyard where a
drainspout of his neighbor’s house was located, the judge ruled that he could not
stop the person from building the room but he could require that the builder allow
the drainspout’s owner into the room and that he could bring witnesses with him to
confirm that the spout was still there. The owner of the drainspout had the right of
precedence, and the builder had to deal with that constraint.3s In order to offer
complete freedom to builders, the environment should be seen as a series of
constraints. “Damaging acts” and “damaging precedents” resulted in the “right of
precedence” which ordered the relationship between owners as a series of
constraints resulting in an “accretion of decisions.”

The accretion of all these decisions dealing with windows, doors, party walls,
passageways, water spouts, cisterns, overpasses, and the like, produce in these built
environments a network of relationships between each owner and his neighbors.
Water was a particularly common source of decision and constraint. Thn al-Barra’,
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for example, was asked to judge a dispute in al-Mahdiyya that arose when a man
who had bought the ground floor of a house on condition that he could collect the
water for his cistern from a drain on the upper floor then sold it. The owner of the
upper story soon tried to put the drain in another place, but the new owner of the
ground floor was able to stop him through right of precedence.3 In another case,
when a person bought a house the seller told him that the rainwater from the
neighboring house would drain onto his property. Later, however, the buyer was
able to stop the water draining onto his house by arguing that it must include
washing water since it was draining constantly, while rainfall was rare, and that the
precedent only allowed for rainwater.

The sophisticated conventions that governed the traditional Muslim
environment resulted from these principles that gave such importance to freedom
of action and to precedent.3® They also influenced regional architectures,
explaining, for instance, why wooden screens are to be found all over the facades
of buildings in old Jeddah and few on the facades in old Riyadh. Each type was
based on a few rules that every user and builder followed and that had a simple
spatial organization that was easy to understand but that could become rich and
complex when it was repeated according to the conventions that governed form
making. These conventions were of two types: those governing the creation of
spaces and those governing building materials and their assembly.

The most efficient solutions were of course those arrived at by the people who
lived on a site and knew what its constraints and advantages were. Each had his
own unique situation to deal with. As a result the urban environment became a
huge laboratory for trying out a vast variety of solutions. When others saw that a
solution worked, they adopted it too and in the process improved on it. In this way,
the accretion of decisions that came to govern each property became the generator
of affordable innovative solutions. In contemporary cities, in contrast, municipal
rules and regulations have produced organized environments that are not based on
such an accretion of decisions and that involve neither the social bonds nor the
user’s contribution to the conventions of creating space.

In the past, then, the principles governing the actions of property owners led to
the development of better solutions which in turn refined the conventions. When
an owner decided to make a change, he did not ask for permission, but simply
made the change. Only if the neighbors made a complaint was there a judgment as
to whether the change should be permitted. When a judge ruled against a property
owner, he only told him what he could not do. How he obeyed the ruling and how
it affected his house were his problem. Owners gained experience in building from
these critical situations, and this added to the store of solutions as well.

Building materials and their assembly were also generated by builders and users
in response to particular technical problems. Unlike users, however, builders were
controlled by an authority. One of the duties of the muhtasib, or market inspector,
in a traditional city was to control the manufacture of building materials and keep
builders from cheating users and owners. Manuals of hisbah are full of these
regulations.’® But society controlled building only insofar as it concerned materials
and their assembly; it did not interfere in the organization of spaces. The two, one
controlled and one not, combined to form a type which was adaptable to all sorts of
situations including those created by rights of precedence while still resulting in a
homogeneous but adaptable environment.

That it was adaptable can be seen by visiting any traditional quarter today and
seeing the many different crafts and other businesses housed in the same type of
building. Goitein remarked that almost any function could be found in any quarter
of Fustat—a street of cobblers could still include some perfumers’ shops; a
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physician might have a sugar refinery in his house.4 The historian al-Magqrizi (d.
1441) tells us that the quarter that housed the Khan al-Warraqga (the caravanserai of
the stationers) also had a mill and some houses. He described other houses
transformed into schools or monasteries, a market that had dwellings in its upper
floors, and another for selling books that was turned into a tannery. All this
evidence tells us that function was regarded as a variable and not as essential to the
construction of a building.

When we talk about a type or about a convention that generated a type, we are
not talking about function but only about spaces that are arranged according to
certain rules. The functions can always change; function is the variable within the
form. Today, in contiast, designers start with the function and tailor the form to fit
it. Even those who argue that “function should follow form™ are talking in terms of
a single function. They do not explore forms to find what different functions they
might fulfill, nor do they deal with functions as variables. We need to explore the
potential forms have and improve the conventions that generate the forms rather
than relying solely upon functionalism. T do not think that function should follow
form or vice versa, but I do believe that functions should fit into forms.

Any architect can easily arrange the furniture in his apartment on a drawing
board, but when he actually moves in he spends a great deal more time rearranging
it because the situation is real. Accretion of decisions as a design strategy has a
distinct advantage: each decision made is comparatively small and based on the
realistic constraints of the site by those who experience the realistic constraints of
the site; it is no longer hypothetical as it was on the board. The only drawback to
accretion of decisions is that it is so very intricate and interconnected. Once it has
been broken no one can put it back together again.

In today’s large schemes, some initial decisions are realistic, but what follows is
necessarily hypothetical, since the effects of each stage will not be known until
after it is built. The larger the scheme, the more obscure the reality of the
constraints becomes and the less realistic the ultimate design will be. Accretion of
decisions, on the other hand, means a small number of decisions according to
established conventions of form making

The most promising path leading to an efficient adaptable environment lies in
investigating the potential of forms by improving the conventions for creating
spaces. Functions should become a variable; the conventions related to building
materials and their assembly should be improved. Accretion of decisions means the
applications of these conventions by users on smaller levels of scale. But these
conventions should not be imposed on users but explored by professionals to be
adapted by them. Design should be viewed as a process that involves social
interactions among users, for users can contribute to its improvement on all levels.
Burt this will involve a total about-face in current design philosophies and
municipal policies.
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